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January 2013 update 
 

 
  
 
Since the Government announced its intention to proceed with a high speed rail link between 

London and Birmingham and, more specifically, has settled on HS2 Limited’s proposed Route 3 (as 

amended) there has been a present and growing concern over the approach to property owners 

compensation.  

 

The starting point is the legislative code for Compulsory Purchase and Compensation. Fundamentally 

there are three strands; 

1. Statutory Blight 

Statutory Blight is not to be confused with generalised blight. The former is a planning 

concept which applies to property owners who are facing the compulsory acquisition of 

some or all of their property. It enables those property owners (but not the property owners 

who will not face compulsory acquisition) to serve a Statutory Blight Notice once the route 

has been Safeguarded. The procedure is complex and Statutory Blight claims are notorious 

for being refused. It is necessary for the claimant to compile evidence to demonstrate that 

the property is incapable of being sold at anything other than a substantial discount from its 

unaffected value. To that end, property owners need to procure a valuation, preferably 

supported by comparable evidence, demonstrating the unaffected value of their property 

and then arrange for the property to be marketed comprehensively for sale, with the 

response to that marketing campaign noted. An evidence pack needs to then be produced 

and submitted to the acquiring authority (in this case HS2 Limited or the Department for 

Transport) demonstrating that some of the property is required for the construction or use 

of the railway, what the unaffected value is, the marketing campaign adopted, the results of 

that campaign and, ideally, an indication as to the market price that could be obtained 

following a reduction in the price. This evidence pack is submitted, together with the claim 

and, if accepted by the acquiring authority, the usual procedures of Compulsory Purchase 

and Compensation apply and the acquiring authority is required to compulsorily purchase 

the entire ownership. 
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Statutory Blight claims are not yet possible as the route has yet to be Safeguarded – this is 

anticipated to take place in Spring 2013 – but HS2 has been subject to a number of time 

“slippages” and the recent Judicial Reviews may exacerbate that further. 

 

It is important to note that the acquiring authority may reject a Statutory Blight claim on one 

of the factual grounds or on the basis that acquisition of the entire property is not required 

for the construction or use of the railway. For this reason Statutory Blight claims are unlikely 

to be successful where the railway is to be constructed underneath the property and where 

demolition of the property is not anticipated.  

2. Compulsory Purchase Act 1961 & 1965  

In the event that a Statutory Blight claim is not relevant or possible, property owners facing 

compulsory acquisition of some or all of their property may bring a claim through the normal 

legislative process following service of a Notice To Treat. This in turn takes place after the 

enabling legislation has been passed and Compulsory Purchase Orders served – likely to be 

some time in 2015/16. It is not possible for property owners not facing land acquisition to 

bring a claim under this legislative code. The claim follows a prescribed form and strict 

eligibility criteria apply, in summary free holders or long lease holders may submit a claim. 

The claim is compiled by reference to five “heads of claim”: 

i) Land Taken – the market value (ignoring the proposed railway) of the land to be 

compulsorily acquired. 

ii) Injurious Affection – the diminution in the value of the property retained. 

iii) Severance – if applicable, an amount of compensation equating to the increased 

cost of owning and managing a divided property. 

iv) Disturbance – an amount of compensation to cover directly attributable losses 

incurred as a result of the construction process. 

v) Other items – to include home loss payments, relocation expenses, Stamp Duty Land 

Tax, professional fees etc. 

 

As is usual with Compulsory Purchase and Compensation, the burden of proof is on the 

claimant and therefore market evidence of property values, copies of invoices and receipts, 

diaries and photographic evidence are all useful to corroborate the claim. 
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3. Part one claims – Land Compensation Act 1973 

For property owners not facing compulsory acquisition of any property claims may be 

brought via the provisions of the Land Compensation Act 1973 (part 1). This enables owners, 

using a prescribed form, to submit a claim for compensation for “the diminution in the value 

of the property arising from physical factors emanating from the use of the public works”. 

The ‘physical factors’ are defined as noise, fumes, dust, vibration, light and the use of the 

public works will, in this scheme, be the trains that move along the tracks. Again, the burden 

of proof is upon the claimant and so it is necessary to be able to demonstrate the diminution 

in the value of a property caused by noise, fumes, dust, vibration etc. emanating from the 

train on the railway tracks. For this reason, claims may only be brought (with some 

exceptions) one year after the railway has been first used. On the current timeframe this is 

likely to be 2026/27. In addition to the compensation, reasonable professional fees 

attributable to the submission and negotiation of the claim may also be included. The 

exception cases referred to above include owners of property who have exchanged 

contracts for the sale of the subject property, but have yet to complete that sale who may 

submit their claims within the first year of the railway being used. It is important to note that 

there is no claim for loss of view or for the general perceived blight to the areas as a result of 

the railway line. 

 

The Government recognised that, for a proposed scheme such as HS2, the three 

compensation schemes detailed above fell short of properly recognising or adequately 

dealing with a large number of property owners’ situations. As such HS2 Limited were asked 

to create a Discretionary Compensation Scheme and the Exceptional Hardship Scheme (EHS) 

was introduced. A large number of applications have been made to the EHS and 

approximately 20% have been accepted and an even smaller percentage have been paid out. 

The scheme will continue to run until the route is Safeguarded and provides a mechanism 

such that property owners within an undefined area from the (‘sufficient proximity’) 

proposed railway line may, if they would face Exceptional Hardship by not selling their 

properties, seek to have HS2 Limited purchase the property at its unaffected value. The 

scheme is prescriptive in that it requires three months prior marketing and proof that the 

property is incapable of being sold at anything other than a substantial discount as well as 

evidence of the Exceptional Hardship circumstances. The success rate gives a good indication 
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as to the strict interpretation of the rules resulting in the relatively low success rates that 

applicants have achieved. 

 

Again recognising that the Statutory Compensation Code is inadequate, the Government has 

encouraged HS2 Limited to consider further Discretionary Compensation Schemes – and 

information about these is available on the HS2 and Department for Transport websites. The 

public consultation process is taking place and responses are required by 31st January 2013. 

Thereafter the consultation responses will be analysed and, presumably, the Discretionary 

Schemes will be launched – probably on a date to coincide with the Safeguarding of the 

route and the commencement of the Statutory Blight provisions. 

 

The proposed Discretionary Compensation Schemes include: 

i)  Advanced Purchase Scheme – enabling those who own property within the 

Safeguarded area to ask the acquiring authority to purchase their property – this is 

likely to take the form of a Simplified Statutory Blight claim. 

ii) Voluntary Purchase Scheme – applicable to a wider area (in rural areas) and likely to 

again mirror a Simplified Statutory Blight Scheme. 

Both of the above (Advanced and Voluntary Purchase Schemes) may also have a sale 

and rent back option – provided that the property is likely to require demolition.  

iii) Long Term Hardship Scheme – this is likely to follow the same format as the existing 

Exceptional Hardship Scheme, but with the “Exceptional Hardship” provisions 

relaxed. 

iv) Tunnel Guarantees – principally before and after surveys to provide some 

guarantees as regards the structural stability following the tunnelling / construction. 

v) Small Claims Scheme – principally an accelerated procedure for recovering 

consequential losses as a result of, for example, contractors damaging claimants’ 

property.   

 

It has been suggested that there is some lack of logic in the Voluntary Purchase Zone 

applying only to rural areas and a number of property owners have confirmed that they 

intend to make representations for the Safeguarded area to be extended beyond the 120 

meter width and for the Voluntary Purchase Zone to be similarly extended beyond the 240 
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meter width. Similarly, there is a desire to see the sale and rent back area applied more 

broadly and for the Long Term Hardship Scheme rules to be relaxed / broadened to allow a 

wider class of claimant. 

 

There is also the ability for representations to be made for additional compensation 

schemes which might, for example, include an Advanced Part One Compensation Scheme or 

some form of Property Bond Scheme – for example a guarantee to make up any shortfall in a 

sale of a property at a blighted value. 

 

It is important to remember that, at the moment, the proposed link between London and 

Birmingham is merely a proposal. It has no status in law and as such the only Compensation 

Code Scheme applying is the Exceptional Hardship Scheme. That will change as and when 

the route is Safeguarded, stated to take place in Spring of 2013 and anticipated to be some 

time around June. That will trigger the closure of the Exceptional Hardship Scheme, the 

commencement date for Statutory Blight claims and, it is believed, the opening of the 

Discretionary Compensation Schemes. 

 
James Del Mar 
Head of Knight Frank’s HS2 Team 
James.del.mar@knightfrank.com 

 

 

 

 

 

 
 
 
 
 
 
 
 


